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Doongmabulla Springs, near the proposed Adani Coal Mine, central Queensland. Photo: Juanita Williams (2014) EDO Qld
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Recognise and respect the Traditional Owners of this Land,
Elders past, present, and emerging and future generations on
which we hold this land in trust.
Photographer: Jason Malouin / OxfamAUS

Outline
1. What is the problem?
 Ongoing, massive loss of habitat for biodiversity
 Case study of illusory protection of BTF habitat in Adani Coal Mine

2. What is the solution?
 No simple, single solution that we can “set and forget”
 Who regulates the environment (local, State or Federal Government)?
 We need new national laws and a new national regulator

3. Q&A session
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What is the
problem?

September 2018

Ongoing, massive loss
of habitat for biodiversity.

Case study of
illusory protection
of BTF habitat in
Adani Coal Mine

Black-throated Finch (southern)
Photo: Kim Maute
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500 km

Abbot Point Port
Mackay

Brisbane

Adani Mine / Carmichael Coal Mine (approx. 1000km NW of Brisbane)

Carmichael Coal
Mine layout
Source: Adani Mining Pty Ltd EIS,
Project Description
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An open-cut coal mine in
Queensland showing
scale of operations.

This mine is the Curragh Coal Mine in the
Bowen Basin near Blackwater, Queensland,
approximately two hours west of
Rockhampton.
Curragh is one of Australia’s largest
independent coal mines, producing around
8.5 Mt of export metallurgical coal and 3 Mt of
domestic steaming coal every year. The mine
employs around 600 permanent employees.
Source: Westfarmers Resources:
http://www.wesresources.com.au/mediacenter/gallery/curragh

Photographer: unknown

Photo: Tony Nielsen (2008)

The enormous scale of coal mines,
especially the new mega-mines
like Carmichael, is difficult to
comprehend.
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Carmichael Coal Mine
layout overlaid on
Brisbane City

4km

Carmichael Coal Mine
layout overlaid on
western Sydney

Sydney CBD

4km
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Greenvale Reservoir

Carmichael Coal Mine
layout overlaid on
Melbourne

4km

25 km

32 km

Comparison of proposed
Adani Mine to Adelaide
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Fundamental failures in assessment processes
(a) Climate change
(b) Black-throated Finch
(c) Groundwater
(d) Economics

See 2016 seminar recording

http://envlaw.com.au/making-sense-of-the-adani-coal-mine-approval/
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Blackthroated
Finch
(BTF)

Adult Black Throated
Finch feeding on edge
of Carmichael-Moray
Downs Road within
central part of mine
site close to Adani
camp. Fig 3-2 to
Lindsay Agnew (2015)
Statement of Evidence
on the Black-Throated
Finch, eDoc OL024,
Photo by Stanley
Tang, 2013.

Listed as Endangered
under the EPBC Act (Cth)
and NCA (Qld) due to a
severe reduction in
numbers & severe decline
in range.

Black-throated Finch (southern)
(Poephila cincta cincta)
Photographer: Kim Maute
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Fig 3-1 to Lindsay Agnew (2015) Statement of Evidence on the Black-Throated Finch, eDoc OL024, Photo by Stanley Tang, 2013.

The BTF population on the mining
lease and near surrounds, is the most
significant and largest population in
the world. The area surrounding 10
Mile Bore supports habitat that is
critical for the species survival.
Figure 5.5 (BTF abundance from 2011-2013
BTF surveys)
Source: Exhibit 6a; SP001.12 (Coordinator-General’s
Report) p84, Fig 5.5 – BTF abundance from 20112013 BTF surveys (i.e. without BTF records identified
in JER).
Note: Locations are mapped as pie charts scaled to
the total abundance over time (i.e. the larger the circle
the higher the abundance) and split for each year
where surveys have occurred.
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None of the consultants who conducted the
BTF surveys for Adani were called as
witnesses in the Land Court trial in 2015.
That appears to have been a litigation tactic
to avoid them being questioned on choices
made by them & Adani about the surveys.

The EIS & Coordinator-General’s report downplayed the significance of the BTF
population on the mine site by excluding large numbers of sighting records which were
brought to light by the joint expert reporting process in the Land Court.

Table 1 (Comparison of key data parameters of existing and additional BTF records) Source: Exhibit 28; JR009 (BTF JER2) p 7
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Neither Adani nor any of its consultants were ever
prosecuted for the misleading reporting of BTF
numbers and habitat values of the site in the EIS.
(Nb. EPBC Act, ss 489-491 contain offences for
providing false or misleading information)

Lack of enforcement of existing laws
is a big problem.

The mine was approved under the EPBC Act
and State laws based on offsetting BTF
habitat losses.

BUT …
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Planning offsets is difficult because the
habitat requirements of BTF are uncertain
(i.e. we don’t know why they are located
on the mine site or what the offsets need
to contain).
Offset sites were not decided at the time
of approval (and are still not decided) but
will be located in sites where few BTF are
currently found and in areas subject to
exploration permits for future mines.

Figure 3-5 (Relationship between proposed BTF Offsets and
lease of the proposed Alpha North and China Stone Coal Project)
Source: Exhibit 31; OL924 (Mr Agnew’s expert report) p 27

Comparison of where currently BTF are found & the locations of proposed offsets

Figure 5.5 (BTF abundance from 2011-2013 BTF
surveys) in Coordinator-General’s Report, p84.

Figure 3-5 Lindsay Agnew report to the Land Court,
2015

13

“One of the most
common criticisms
levelled at
biodiversity offsets is
that they exchange
certain losses for
uncertain gains.”
(Maron et al 2012)

Fig. 1. Conceptual diagram representing three main factors
(axes) that limit the technical effectiveness of biodiversity
offsets. Source: Martine Maron et al, “Faustian Bargains? Restoration
Realities in the Context of Biodiversity Offset Policies” (2012) 155
Biological Conservation 141

Key problems with Adani approval for BTF:
[Not lack of referral / assessment under EPBC Act - this is a big
problem for land clearing for agriculture].
1. Lack of enforcement of laws requiring accurate information
in applications / EIS processes.
2. Illusory “offsets”
3. Political culture in decision-maker (the Minister) that money /
jobs (almost) always win over environmental impacts,
however great.
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The Adani Mine
displays many
failures that occur
more broadly in our
national (and State)
environmental laws.

September 2018
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What is the solution?
There is no simple, single solution that
we can “set and forget”.

Think of environmental
law & policy like
working in a garden.
They require ongoing
attention & work.

Image: Design for Generations
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Who regulates the
environment?
Local, State or Federal government?

~540 local
governments

Source: adapted from
Australian Parliamentary
Education Office image
https://theconversation.com/australiasscrambled-egg-of-government-who-has-theenvironmental-power-9582
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Government of the environment in
Australia is not a neatly layered cake.
It is more like a scrambled egg.

See Chris McGrath “Australia’s scrambled egg of government: who has the environmental
power? The Conversation, 2012.
https://theconversation.com/australias-scrambled-egg-of-government-who-has-the-environmental-power-9582

Every level of government has powers
for environmental protection, but the
Commonwealth is ultimately in control
where and when it chooses to be.
See Chris McGrath “Australia’s scrambled egg of government: who has the environmental power? The
Conversation, 2012. https://theconversation.com/australias‐scrambled‐egg‐of‐government‐who‐has‐the‐environmental‐power‐9582
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Think of our national environmental
laws as a vital safety net to protect
us, the places we love, and our
prosperity.

Current EPBC Act
• enacted in 1999 (by the Howard Government)
• main provisions protect 9 “matters of national
environmental significance”, including:
o World Heritage properties
o Listed threatened species and listed threatened
ecological communities
o Water resources from large mines & CSG

• Reflects a political compromise under the
Howard Government.
• Does not represent the limits of Commonwealth
environmental powers.
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Current laws and regulators
are failing badly.
We need to reboot our
national laws.

Dangerous climate change and
loss of threatened species reflect
systemic failures for which the
Commonwealth is ultimately
responsible.
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Need for:
1. National leadership
2. New national
environmental laws

September 2018

3. New independent
National Environmental
Protection Agency
(NEPA)

Link: https://www.acf.org.au/threatened_species_habitat_environment_law
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New, well-funded & independent
National Environmental Protection
Agency (NEPA) needed to minimise
political enforcement & approvals.
e.g. Australian Competition & Consumer Commission
(ACCC), Reserve Bank, GBRMPA, ABC.

The regulator needs to be independent and well funded
in part because:
• we need to minimise the influence of politics; and
• large, aggressive companies can cower governments
into lack of regulation and out-resource ordinary
people and conservation groups fighting them in
litigation.
e.g. Toondah Harbour
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Source: ABC News (6/12/18) https://www.abc.net.au/news/2018-12-06/developer-issues-legal-threat-to-minister-over-protected-wetland/10581734

Source: ABC News (6/12/18) https://www.abc.net.au/news/2018-12-06/developer-issues-legal-threat-to-minister-over-protected-wetland/10581734
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“The reality that emerges in implementing environmental law can best be
summarised as ‘environmental law in hard and money talks’.
Environmental law is inherently hard to implement because of the
complex reality of environmental issues such as major groundwater
impacts and climate change.
Money talks, not in direct corrupt payments but in the culture of
regulatory capture and decision-making implementing environmental
laws in which jobs and money are routinely given pre-eminence over
environmental damage.
Money talks in the reality that large, aggressive companies can cower
governments into lack of regulation and out-resource ordinary people and
conservation groups fighting them in litigation.”
Source: abstract to Chris McGrath “There is a stark difference between the theory and practice of
environmental law in Australia” (forthcoming in EPLJ in 2019).

West Pit, New Acland Mine (Qld):
• 100Mt / $1B coal
• Not approved under EPBC Act or Qld law
• Large, aggressive company willing to spend
unlimited money to continue mining
• No action by regulators

Photo by Dr Tanya Plant, September 2018

24

There is no quick fix and there will be a
need for ongoing work even if new
national laws and an independent
NEPA is created.
But new laws and a new NEPA are a
critical step.

New national leadership and new laws
depend upon political will.
“Political will is a renewable resource.”
Al Gore
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