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An introduction to environmental 
law in Queensland

Dr Chris McGrath

14 November 2018

HopgoodGanim, Brisbane

This seminar is aimed at early 
career environmental 

professionals (not lawyers). 

General reference for more detailed lectures -
http://envlaw.com.au/category/lectures/

Preliminary topic: the role of a basic knowledge of the 
law relevant to your professional careers

“Champions do the basics well” (Anon)

Roger Federer. 
Image source: 

Superb Wallpapers

This seminar focuses on two basic skills 
that are central to you navigating  
environment law in Queensland (and 
elsewhere):

1. How to think about (conceptualise) 
environmental law.

2. The basics of statutory interpretation.

Seminar outline

1. Our (real world) problem: Nathan Dam

2. Does the proposed dam comply with the law and, if not, 
what steps need to be taken to make it comply?

• What laws regulate this activity?

 How to think about (conceptualise) 
environmental law. 

 How to interpret the law.

• Are any applications needed to gain government 
approval?

 EPBC Act
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Problem-based learning 
underpins this seminar.

This is deliberate both to make 
the seminar interesting but also 
to prepare you for your careers.

Good professionals are good 
problem-solvers.

A major reason that I use problems as 
the basis for teaching is because as a 
law student and later as a lawyer I 
learnt that:

All law is boring until you try to 
apply it to solve a problem. 

Our real world problem: 
Nathan Dam
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Dawson River at site of proposed Nathan Dam wall.  (Photo by Steve Castle, Ecopix)

Photos: 
1. Somerset Dam, SE Qld; 
2. aerial spraying of crops; 
3. coral on the Great Barrier Reef. 

Sources: Qld EPA (1 & 2); GBRMPA (3).

Seminar outline

1. Our (real world) problem: Nathan Dam

2. Does the proposed dam comply with the law and, if not, 
what steps need to be taken to make it comply?

• What laws regulate this activity?

 How to think about (conceptualise) 
environmental law. 

 How to interpret the law.

• Are any applications needed to gain government 
approval?

 EPBC Act

How to think about (conceptualise) the 
environmental legal system

3 ways of thinking about the environmental 
legal system: 

1. government/departmental silos

2. traditional descriptive categories 
(e.g. pollution)

3. jigsaw / mapping without categories

4th “amorphous” approach?
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Government silos
e.g. https://planning.dsdmip.qld.gov.au/

Traditional categories are widely used in textbooks

Jigsaw 
approach 

(see Synopsis book)

Corrections?

Note: as a broad summary, there are three basic rules 
for complying with environmental laws:

1. Obtain and comply with any necessary licence or 
government approval;

2. Comply with any relevant standard imposed by the law, 
including taking all reasonable and practicable measures 
to prevent or minimise environmental harm; and

3. If unlawful material or serious environmental harm occurs 
or may occur, notify the Queensland government.

See SQELS

What laws 
regulate this 
activity?

How do I 
interpret 
legislation?

2014
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To anyone without legal training the 
interpretation of statutes can seem like 
black magic. The answers seem to come 

from lawyers burning incense and chanting 
“abracadabra”.

Image source: http://maasulekhadevi.com/blackmagic.html

Lawyers can fuel this feeling of legal 
inadequacy and mystique, saying 

dismissively to a non‐lawyer, “that’s a legal 
matter”, and treating statutory 

interpretation like some secret business 
that outsiders cannot participate in. 

Textbooks on statutory interpretation in 
Australia and elsewhere and introductory 
law books focus on the many, technical and 
complex rules and decisions of appellate 

courts in complex cases.

This can seem like an impenetrable thicket 
to non‐lawyers understanding and applying 

the law.

Thinking that statutory interpretation is 
something mysterious and that only 
lawyers can do is, however, largely a 

misunderstanding of the basics of how to 
do it. 

A key message of this seminar is this:

A central challenge you face in your careers as environmental 
professionals from the law is to navigate multiple, large, 
overlapping Acts and related documents at the same time.

You often need to do this while:

• dealing with multiple levels of government and decision-
makers; and

• bridging transitions between old and new laws and related 
documents (such as old and new planning schemes).

There are some basic skills that you need to do this and you 
will become better (and quicker) at with experience and 
practice.

“related documents” can include:

Statutory instruments (i.e. made under an Act):

• regulations
• regional plans
• planning schemes
• planning scheme policies
• development permits
• environmental authorities
• environmental protection orders (EPOs)
• etc.

Non-statutory documents:

• DES prosecution policy
• etc.
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The vast majority of legal problem solving 
(which principally involves statutory 
interpretation) requires little more than the 
abilities and willingness to:

1. locate and read often large documents; 

2. follow cross-references within them; and 

3. think logically about what they say & apply 
this to the facts.

You need to develop the 
confidence to do these things for 

your professional career.

Basics of 

statutory 
interpretation

[see handout]

Source: McGrath C (2016) “Myth drives Australian Government attack on standing & environmental ‘lawfare’” 33(1) EPLJ 3. 
DA data from Local Government and Planning Ministers’ Council, First National Report on Development Assessment 
Performance 2008/09 (Prepared by the South Australian Government, Adelaide, 2010). 

Recognise that lawyers & court do not do most statutory interpretation.
E.g. Development applications and planning appeals in 2008/09

Hierarchy of State and Federal courts 
and tribunals for environmental law 
in Queensland

Step 1: Find the law in force at the time relevant to 
your question and any related document

Cth: https://www.legislation.gov.au/Home

Qld: http://www.legislation.qld.gov.au



7

Step 2: Skim read the Act Step 3: Interpret the relevant parts according to 
their plain meaning

Can “impacts” be direct and indirect?

• Dam for agricultural development

• Highway

• Airport

• Shopping centre – traffic generated

• Coal mine – burning of coal overseas

Step 3: Interpret 
the relevant parts 
according to their 
plain meaning

Step 4 (optional): Search for court 
decisions applying the statute

http://www.austlii.edu.au

Step 4 (optional): 
Search for court 

decisions
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Recognise your limits for problems 
involving statutory interpretation.

Just as you wouldn’t attempt open heart 
surgery if you’ve only learnt first aid.

Allow for more difficult cases and, if something is 
unclear, recognise it in your use of the statute. 

If the problem is important to resolve conclusively 
(e.g. because your client risks prosecution or 
major costs and delay if you get it wrong), you 

should seek professional legal advice.

Seminar outline

1. Our (real world) problem: Nathan Dam

2. Does the proposed dam comply with the law and, if not, 
what steps need to be taken to make it comply?

• What laws regulate this activity?

 How to think about (conceptualise) 
environmental law. 

 How to interpret the law.

• Are any applications needed to gain government 
approval?

 EPBC Act

This seminar focuses on two basic skills 
that are central to you navigating  
environment law in Queensland (and 
elsewhere):

1. How to think about (conceptualise) 
environmental law.

2. The basics of statutory interpretation.


