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Attachment B

Birdlife Australia Report 2015

28 January 2015
Director
Austecology
5 Davina St
Tarragindi
QLD 4121
Dear Mr Agnew,
Thank you for your email on the 16th January requesting BirdLife Australia’s views
on the potential significance of Black-throated Finch records on the Moray Downs
Property. BirdLife Australia’s view on this matter are detailed below, and informed
by the attached notes.
BirdLife Australia is a highly respected, science-based, not-for-profit conservation
organisation. With our specialised knowledge and the commitment of our Australiawide network of 75,000 supporters, we are the country’s largest organisation
devoted to the future of Australia’s bird life.
The Moray Downs property supports Australia’s largest known population of the
Southern Black-throated Finch (BTF).
Based on the number of BTF recorded at the site, BirdLife Australia considers the
Moray Downs Property one of the most important sites for this species in Australia.
Removal or degradation of habitat at Moray Downs would therefore likely:
1. Lead to a long term decrease in the size of a population
2. Disrupt the breeding cycle of the population;
3. Modify and destroy habitat to the extent that the sub-species is likely to
decline; and
4. Interfere with the recovery of the sub-species.
The Conservation Advice provided to the Minister for the Environment, from the
Threatened Species Scientific Committee (TSSC) at the time of amending the list of
Threatened Species under the Environment Protection and Biodiversity
Conservation Act 1999 (EPBC Act) in February 2005 states that the:
“key threat to this subspecies is the loss or degradation of habitat due to
changes in land use management practices”.
The Conservation Advice further States that:
“The priority recovery and threat abatement actions required for this
species are: Protecting and enhancing habitat where the species is know to occur
including securing sites for conservation, involving land mangers in conservation,
and monitoring management effectiveness”.
Please contact me on 0447 484 067 or Samantha.vine@birdlife.org.au to discuss
the issue further.
Yours sincerely,

Samantha Vine
Head of Conservation
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In September 2013, James Cook University PhD student Stanley Tang sighted a
flock of at least 400 Southern Black-throated Finches (BTF) at the ‘Ten Mile Bore’
site on the Moray Downs property.
Prior to the 2013 sighting the area surrounding Townsville was thought to be the
finch’s stronghold. However, we have no records to indicate that BTF in the
Townsville area ever occurred in the sort of numbers seen on Moray Downs.
BirdLife are aware that surveys of the site since 2010 have regularly identified high
numbers of birds, with flocks between 10 and 40 birds regularly recorded. As
recently as December 2014, over 100 birds have been sighted in the vicinity of Ten
Mile Bore. Clearly, significant numbers of birds continue to utilise this site.
Importance of the population within the national context
The extent of occurrence for the Black-throated Finch has contracted by an
estimated 80% over the last 30 years. Further, given the finch is a small bird reliant
on highly seasonal and very specific resources, the area of occupancy within its
current area of occurrence is likely to be small.
We are concerned that the Townsville population is declining due to development
pressures. The Townsville population of the BTF occurs on the fringe of Australia’s
largest tropical city, and is under threat from land clearing, intensification of
livestock grazing, weed invasion, habitat fragmentation and possibly invasive
animals. BTF population assessments based on annual water hole counts indicate
that, at very best, there may be a few hundred birds remaining in the area. The
Townsville district certainly does not harbor a large, stable or secure population.
In contrast, records of many hundreds of BTF utilising the Moray Downs habitat
over the last few years demonstrate that the property support BTF habitat of the
highest integrity.
Likely impact of Carmichael mine site development within the national
context
Given the large numbers of finches reliant on habitat that will be destroyed for the
proposed Carmichael mine, and the high likelihood that the population in the
Townsville region is declining, it is highly probable that the habitat in the vicinity of
Ten Mile Bore will be critical for the persistence of the southern Black-throated
Finch in the long term.
Reports released as part of the EIS process suggest that the high value of the
habitat is a result of a confluence of many landscape factors that have created an
important refuge for the sub-species: lightly or un-grazed woodlands with a high
diversity of grasses that provide food resources; springs, ephemeral streams and
some key permanent water sources, a diversity of high quality habitat that provides
tree species that they are know and have been recorded nesting in, and adjacent
Trioda covered sandstone ranges that may be the critical dry season food and water
resources.
BirdLife Australia are of the view that it is unlikely that any of the proposed offsets
will result in a “no net loss” of BTF habitat for a number of reasons.
Firstly, we know the mine site provides the best quality habitat. Where finches have
been seen on proposed offset sites, they have not been in numbers anywhere near
as significant as at the Ten Mile Bore site.
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If proposed offset habitat requires rehabilitation or creation, there are no
guarantees that it will be of similar quality to the habitat it is supposed to replace.
Our understanding of the complexity of BTF needs, especially over the long-term is
far from complete. Even if it were technically feasible to create good habitat it could
take many years, so whilst the impacts of habitat destruction are certain, the
effectiveness of offsets are not.
Secondly, the cumulative impact of the numerous mines in the Galilee Basin will
destroy a substantial portion of the finch population and there is simply not enough
scope to offset all the impacts. The vast majority of habitat that proponents have
available to them for potential offsets is actually subject to mineral exploration
licences.
The situation for the Black-throated Finch in a national context is therefore
exacerbated by the fact that decisions to approve numerous developments effecting
the sub-species are being made in isolation from one another. Little consideration is
being given to the progressive and cumulative impact the numerous mines and
associated infrastructure will have on the finch. Proponents of the numerous
projects in the Galilee are arguing that they can effectively offset the impact of their
individual developments yet already almost 170,000 ha of prime BTF habitat will
need to be created to compensate for current development approvals (see below).
For a bird already at high risk of extinction there can be little chance of recovery
should the Carmichael mine go ahead and destroy it’ stronghold, especially if much
of the remaining habitat will be destroyed and/or fragmented.
This mine will push the bird closer to extinction.
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Galilee Project approvals and assessments under the EPBC Act and
approximate BTF offset requirements (from EPBC Approval notices and
referral documents).

EPBC
reference code

Approximate BTF
Offset requirements
(hectares)

2010/5736
2008/4648

31,000
Up to 63,546

2008/4648

Up to 57,232

1.11.2013

2009/5033

3170

19.12.2013

2009/4737

10,000

Project

Date

Carmichael
Alpha Coal project
Alpha Coal Mine & Rail
proposal
Kevin’s Corner project

24.07.2014
23.08.2012
27.08.2014
(variation)

Galilee Coal (Northern
Export Facility) & rail
project

North Galilee Basin Rail
Project

23.09.2014

2013/6885

China Stone

referral

2014/7353

No specified offset
area. Must offset
1836.2 ha BTF habitat
in accordance with
EPBC offset policy, or
the actual area of
disturbance as
determined through
further surveys
(maximum 1836.2
ha).
Unknown

Galilee Infrastructure
Corridor

assessment

2012/6489

Unknown

Central Qld Integrated
Rail project

assessment

2012/6322

Unknown

South Galilee Coal
Project

assessment

2010/5496

Unknown
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17

Abstract

18

In Australia, where threatened biodiversity is adversely affected by development, policies

19

often state that "no net loss" should be the goal and biodiversity offsetting is one mechanism

20

available to achieve this. However, developments are often approved on an ad hoc basis

21

and cumulative impacts are not sufficiently examined. We demonstrate the potential for

22

serious threat to an endangered subspecies when multiple developments are planned. We

23

modelled the distribution of the black-throated finch (Poephila cincta cincta) using bioclimatic

24

data and Queensland's Regional Ecosystem classification. We overlaid granted, extant

25

extractive and exploratory mining tenures within the known and modelled ranges of black-

26

throated finches to examine the level of incipient threat to this subspecies. Our models

27

indicate that more than half of the remaining P. cincta cincta habitat is currently under

28

extractive or exploratory tenure. Therefore, insufficient habitat exists to offset all potential

29

development so "no net loss" is not possible. This has implications for future conservation of

30

this and similarly distributed species and for resource development planning, especially the

31

use of legislated offsets for species protection.

32

Key words: black-throated finch; Poephila cincta cincta; endangered; mining; biodiversity

33

offsets; cumulative impacts

34
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35

Introduction

36

The high rates of biodiversity decline documented globally demand close attention to the

37

conservation status of threatened species where threats are ongoing [1]. Many species

38

continue to decline because of changes in land use that include broadscale land clearing for

39

agriculture and urban development, as well as more subtle effects from fragmentation,

40

invasive species, grazing, changed fire regimes and shifting climate envelopes [2].

41

In Australia, where threatened species and ecosystems are likely to be adversely affected by

42

development, state and federal legislation dictates that development proponents must show

43

that impacts will be "offset". This may mean compensating against losses to achieve "no net

44

loss" of the matter in question [3,4], implementing management to maintain or improve

45

viability and provide equivalence to counterbalance any losses of the matter in question

46

[5,6]. However, it is difficult to compensate for loss of threatened species, particularly

47

species with very specific requirements or where species' requirements are poorly known or

48

where suitable habitat cannot readily be recreated [7]. Thus, achieving the goals of the acts

49

and policies referred to above is logistically problematic [8], and evaluating whether these

50

goals are achieved is equally fraught [9,10]. Creating reliable offsets when known areas of

51

high suitability are compromised lacks both theoretical support and practical methodology.

52

It is well recognised that potential cumulative impacts [11] are often overlooked when

53

multiple developments are considered in isolation and the landscape context is ignored [12],

54

decreasing the likelihood of achieving a "no net loss" outcome. Defining appropriate

55

reference frames and counterfactual scenarios is critical to effective offsetting [13,14] as are

56

timeframes for establishing [8] and maintaining the benefits of the offsets [14]. These

57

precautions are critical because "when offsetting is proposed, impacts to biodiversity are

58

certain and effective offsets are not" [15]. Both statutory [strategic assessments; 16] and

59

non-statutory [e.g. Galilee Basin Offset Strategy; 17] instruments exist to help plan within a

60

landscape context. Four strategic assessments are in place and twelve in progress across
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61

Australia [16,18]. However, there is no requirement to coordinate offset selection, tenure

62

arrangements and maintenance outside of strategic assessment frameworks.

63

We examine the extent of potential cumulative impacts of mining industry activities using the

64

case study of a threatened bird, the black-throated finch Poephila cincta cincta. Its extent of

65

occurrence has contracted by an estimated 80% over the last 30 years due to land clearing

66

and intensification of livestock grazing [19,20]. The black-throated finch is being considered

67

in development offset processes in Queensland, Australia due to resource extraction

68

developments planned in its remaining habitat [e.g. 17,21]. We look at the potential for

69

adequate offset development against these impacts by examining all the resource extraction

70

and exploration leases together, and particularly those located in modelled black-throated

71

finch habitat. The area available for offsets is likely to be diminished when many

72

developments occur in one region, and likely to be uncoordinated in the absence of an

73

overarching strategic statutory plan.

74

Methods

75

Species data

76

The black-throated finch is an Australian Estrildid grass-finch consisting of two subspecies,

77

the northern: Poephila cincta atropygialis, confined to Cape York Peninsula and the northern

78

and western Gulf Plains, Queensland; and the southern subspecies: Poephila cincta cincta,

79

now largely restricted to the Townsville Plain and inland areas of the Desert Uplands and

80

Brigalow Belt Bioregions south to about 23oS (Figure 1). The northern subspecies is not

81

listed as threatened, while the southern subspecies is listed as endangered under the

82

Federal Environment Protection and Biodiversity Conservation Act [22], the Queensland

83

Nature Conservation Act [23] and the New South Wales Threatened Species Conservation

84

Act [24]. The southern subspecies is henceforth referred to as "BTF". The BTF once

85

occurred as far south as 31oS in NSW, but there are no recent records and it may now be

86

extinct in NSW [20]. In the vast area of its former range in southern Queensland (south of
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87

23oS) there have been only nine records since 1980 [25; Queensland Wildnet and Black-

88

throated Finch Recovery Team databases, unpublished data], including one in 1990 from

89

near Stanthorpe in the extreme south and one at Rockhampton in 2004 (Figure 1). BTF now

90

appear to have two major strongholds – parts of the Townsville Plain in the northern

91

Brigalow Belt Bioregion, and along the eastern edge of the Desert Uplands Bioregion [see

92

26].

93

Figure 1 Distribution of BTF records colour-coded by years. BTF records from all year-classes

94

were used to create the bioclimatic model. The most relevant IBRA bioregions are shaded:

95

BRB = Brigalow Belt; DEU = Desert Uplands; EIU = Einasleigh Uplands. Towns mentioned in

96

text are shown.

97

BTF records were accessed from Birdlife Australia [25,27], CSIRO Ecosystem Sciences [28],

98

the Black-throated Finch Recovery Team (BTFRT, unpublished data, 2014) and ongoing

99

research (Rechetelo, unpublished data, 2014) databases, and data acquired through a 10-

100

year waterhole monitoring program co-ordinated by the BTFRT on the Townsville Plain. Data

101

were vetted by eliminating northern subspecies records, plus any listed as unspecified

102

subspecies and north of 18.9o S which is the approximate northern limit of P. c. cincta. The

103

BTF records shown in Figure 1 are those that were used to create the bioclimatic model.

104

Climate data

105

Climate data were derived from ANUCLIM [29] at a 9-second resolution (approximately

106

250m grids). The climate variables used were 30-year averages for the period 1976-2005 of

107

annual mean temperature, temperature seasonality, maximum temperature of the warmest

108

period, minimum temperature of the coldest period, annual precipitation, precipitation of the

109

wettest period, precipitation of the driest period and precipitation seasonality.

110

Modelling protocol

111

The BTF climate envelope was modelled using Maxent [30]. We used default settings and

112

10 000 random background points. The suitable climate space for BTF was designated as
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113

the area within the climate envelope that had a climate suitability score equal to or greater

114

than the Maxent-derived "equate entropy of thresholded and original distributions logistic"

115

threshold; the threshold that gave the best approximation of the species' known distribution,

116

a value of 0.24. The species model was clipped, so that below the threshold suitability

117

became zero, and above the threshold retained the continuous suitability values. High

118

VXLWDELOLW\ZDVGHVLJQDWHGDVDFOLPDWHVXLWDELOLW\VFRUH7KHPRGHOZDVYDOLGDWHGE\WKH

119

AUC score, and by calculating the omission errors of recent significant records, which were

120

defined as being from 1990 or later, with abundance greater than two or where there was

121

evidence of breeding (1386 records).

122

We further refined the model by clipping the climate distribution model using vegetation and

123

land-use data to achieve a realised species distribution. We removed from the climate

124

envelope islands and built up areas of cities and towns where no BTF have been recorded.

125

We then determined the primary Regional Ecosystem [RE; 31,32] designation underlying

126

each BTF record within the suitable climate modelled areas. Primary REs with three or fewer

127

presence records were ignored as being unlikely favourable habitat and REs listed as water

128

or non-remnant (cleared) were also ignored. There were 20 REs within the area that had a

129

VXLWDELOLW\RIDQG5(VZLWKLQWKHDUHDZLWKVXLWDELOLW\5HFRJQLVLQJWKDWEODFN-

130

throated finches sometimes use non-remnant areas in proximity to suitable habitat (i.e.

131

suitable REs), we buffered suitable REs to a distance of 1118 m. This distance was chosen

132

as an average of the maximum distances travelled by 15 radio-tracked BTF on the

133

Townsville Plain (Rechetelo, unpublished data, 2014). We determined that suitable habitat

134

ZDVDQ\DUHDWKDWKDGDFOLPDWHVXLWDELOLW\VFRUHRIDQGZDVRQHRIWKHVXLWDEOH

135

REs, buffered to 1118 m (Table 1); this is hereafter referred to as the habitat model.
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10446

7011

6906

2314

2257

2066

1018

762

610

545

479

375

298

9.12.1a

10.5.5a

10.3.28a

10.3.6a

11.11.15

11.3.35

10.7.11a

11.3.30

11.3.25b

11.12.9

9.3.3b

11.11.9

(km )

2

available

9.8.1a

RE1

231

266

320

327

349

79

544

1222

431

376

1383

4001

3454

(km2)

interest

no mining

77.5

71.0

66.7

60.0

57.2

10.4

53.5

59.2

19.1

16.3

20.0

57.1

33.1

interest

mining

% no

229

0

310

209

347

74

524

763

384

357

1317

2220

0

(km2)

interest

no mining

81.7

-

72.2

56.1

58.2

13.6

54.3

64.9

21.5

21.0

22.5

57.3

interest

mining

% no
IBRA subregion(s)

Cape River Hills

21 January 2015

Broken River and Undara - Toomba Basalts

Townsville Plains

Townsville Plains

Townsville Plains

Alice Tableland and Cape Campaspe Plains

Townsville Plains

Beucazon Hills

Cape-Campaspe Plains

Alice Tableland and Cape Campaspe Plains

Cape-Campaspe Plains

Broken river

Cape-Campaspe Plains and Undara - Toomba Basalts
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280

0

430

372

596

540

965

1175

1782

1704

5858

3876

0

(km )

2

available

Total

Area with

Total

Area with

more than the buffered total because some areas have more than one mining tenure over them and because of rounding.

138
Cli m at e suit ab il it y 

currently mapped as remnant, and areas not covered by extant mining or exploration leases. Totals for mining tenures add up to

137

Cli m at e su it ab il it y 

Table 1. Areas of modelled favourable Regional Ecosystems (RE) for BTF at two bioclimatic thresholds (0.24 and 0.5), areas

136
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209

144

119

21

12

5

35840

75431

11.3.35a

7.12.24a

11.3.31

11.3.27

7.12.65b

9.12.33b

TOTAL REs

BUFFERED

8

241

(km2)

available

11.3.12

RE1

32435

13559

2

12

13

66

140

138

203

(km2)

interest

no mining

43.0

37.8

39.0

100.0

62.7

55.2

97.2

66.2

84.1

interest

mining

15153

7172

0

6

12

65

17

138

200

(km2)

interest

no mining

43.0

39.4

-

100.0

96.7

55.0

100.0

66.2

84.0

interest

mining

% no

Gilberton Plateau

Townsville Plains

Townsville Plains

Townsville Plains

Townsville Plains

Townsville Plains

Townsville Plains
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139

Because regional ecosystem classifications do not indicate pre-clearing vegetation type, we

140

used broad vegetation classifications [BVG; 33], overlaid with non-remnants in the Regional

141

Ecosystem classification, to determine potential cleared extents available for rehabilitation as

142

offsets.

143

Resource extractive and exploratory industries extents

144

In Queensland there are a number of extractive (mining) permit and lease types, governed

145

by the Mineral Resources Act 1989 and the Petroleum and Gas (Production and Safety) Act

146

2004 [34,35]. These range from low level permits that allow exploration activities to occur in a

147

given area, up to higher permits that allow for resource extraction. Exploration permits are no

148

guarantee of future realised resource extraction but do require that on-ground activities such

149

as a drilling program are conducted in a timely fashion as detailed in a work program to be

150

submitted to the Department of Natural Resources and Mines [36]. From Geological Survey

151

of Queensland maps [37], we accumulated granted extractive and exploratory industry

152

tenures (Exploration Permits for Coal (EPC), Exploration Permits for Geothermal (EPG),

153

Exploration Permits for Mineral (EPM), Exploration Permits for Petroleum (EPP), Mining

154

Claim (MC), Mineral Development Licence (MDL), Mining Lease (ML), Petroleum Lease (PL),

155

Petroleum Survey Licence (PSL)) for Queensland that were extant as of 30 May 2014. If we

156

assume that areas subject to lower permits such as exploration permits have a lower chance

157

of resource realisation than areas covered by extraction leases, then it is useful to look at the

158

proportions of each tenure type in relation to modelled BTF habitat. In parts of the southern

159

and central Galilee Basin, some MLs and MDLs have been granted over exploration permits

160

and proponents have submitted detailed plans of proposed impact areas [37,38,39,40,41].

161

We mapped the planned extents of these developments using geo-rectified images in

162

ArcGIS 10.1. We overlaid the BTF habitat model with the resource tenure information to

163

determine the overlap of these potential land uses with BTF habitat. We also overlaid the

164

habitat model on the protected area estate of Queensland [42], to determine its current

165

protected extent.
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166

We used these same resource tenure data in relation to the Galilee Basin Offset Strategy

167

[GBOS; 17]. The GBOS identifies three priorities that make up a strategic footprint within the

168

northern Brigalow Belt and Desert Uplands bioregions: 1) high conservation value areas; 2)

169

key north-south and east-west corridors that link to adjacent bioregions; and 3) areas with

170

potential for rehabilitation, that is, for offsetting.

171

Results

172

The species climate envelope model had high performance with an AUC of 0.96, and 97% of

173

the recent significant records fell within the climatically highly suitable (climate suitability

174

 DUHD7KHUHPDLQLQJRIWKHUHFHQWVLJQLILFDQWUHFRUGVZHUHZLWKLQWKHFOLPDWLFDOO\

175

suitable area (cliPDWHVXLWDELOLW\ 

176

The total area of the habitat model was 75,431 km27KHEXIIHUHGKLJKVXLWDELOLW\  DUHD

177

was 35,193 km2. Total areas of the non-buffered REs were 35,840 and 18,179 km2,

178

respectively. A breakdown of favourable RE extents is given in Table 1.

179

Of both the climatically suitable and highly suitable areas of the habitat model combined,

180

43.0% (32,435 km2) remains outside the areas of granted tenure (Figure 2). National Parks

181

cover 2.2% of the modelled habitat and 0.8% of the highly suitable modelled habitat. Of the

182

suitable REs within the habitat model, 37.8% (13,559 km2) and 39.4% (7,172 km2) remains

183

outside granted extractive or exploratory industry tenures for suitable and highly suitable

184

climate, respectively. The different levels of mining permit and the extent to which these and

185

National Parks coincide with modelled habitat are presented in Table 2. Of EPCs in the

186

Galilee Basin that have been converted to MDLs or MLs, and thus have a higher probability

187

of going ahead as mines, and that have also submitted development plans with infrastructure

188

and mine footprints, 41% of the combined original exploration area is likely to be impacted if

189

the mines go ahead as planned (Table 3).

190

Figure 2 Modelled BTF habitat and extant extractive/exploratory tenures. (A) BTF habitat

191

PRGHOOHGDVPRVWIDYRXUDEOH GDUNJUHHQ ZKLFKDUHWKHIDYRXUDEOH5(VZLWKLQWKHFOLPDWH
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192

envelope, through to less favourable (lightest green) which are the 1118 m buffered favourable

193

5(VLQWKHFOLPDWHHQYHORSH'DVKHGOLQHGHQRWHVWKHFOLPDWHHQYHORSHGRWWHGOLQH

194

WKHHQYHORSH % ([WUDFWLYHH[SORUDWRU\WHQXUHVRYHUODLGRQPRGHOOHG%7)KDELWDW*UHHQ

195

shades are as per (A), red – orange areas are equivalent to green layers except overlaid by

196

extant extractive/exploratory tenures. Extents for both maps are identical.

197

Table 2. Total areas for mining tenures within the habitat model area. Areas are incongruent

198

with figures presented in Table 1 because some areas have more than one mining tenure over

199

them and because of rounding.

Climate suitabilit y

Climate suitabilit y





Tenure

Total area (km2)

Total area (km2)

EPC

24699

14023

EPG

10744

309

EPM

18937

12416

EPP

14976

9038

MC

0.13

0.02

MDL

741

741

ML

1438

956

PL

88

85

PSL

920

9

TOTAL

72543.13

37577.02

737

68

1659

274

National Park
REs
National Park
(buffered)
200
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201

Table 3. Total areas for EPCs, MDLs and MLs from the southern and central Galilee Basin.

202

Alpha and Kevin's Corner are grouped together because they shared portions of EPC1210. All

203

areas were calculated from DNRM (2014) and other listed source documents using ArcGIS 10.1

204

geo-rectified, low resolution imagery from source documents and creating polygons around

205

affected area.

Proponent

Adani

Lease/Tenement

EPC1080 (east portion

Area

Area

%

(Ha)

affected (Ha) affected

18714

(Adani Mining Pty
32112ۆ

only)

Source

72

Ltd 2013)

EPC1690

26016

Alpha /

EPC1210

36818

(Hancock Galilee

Kevin's

MDL285

33706

Pty Ltd 2011;

Corner

MDL333

31507

Hancock

ML70425

26923

ML70426

26265

Prospecting Pty Ltd
52

2010; Queensland
Government 2013)

China First

EPC1040

75674

EPC1079

63863

EPC987 (south portion

20066

(Waratah Coal
53881

China Stone

39
2011)

16787

84

only)

(Macmines Australia
Pty Ltd 2012)

South Galilee EPC1049

89523

EPC1180

19096

ML70453

(SGCP 2012)

14823

TOTAL

14
41

206

ۆ

207

that lie outside extents of EPC1080 and 1690.

Does not include approximately 2929 ha industrial area, airport and accommodation village
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208

For post 2000 BTF records that are not on the Townsville Plains (and thus likely to be more

209

impacted by mining tenures), 66 of 76 records (87%) are from or within 1118 m of BVG 17b

210

(woodlands to open-woodlands dominated by Eucalyptus melanophloia (or E. shirleyi) on

211

sand plains and footslopes of hills and ranges). Cleared extents of BVG 17b within the

212

favourable and highly favourable climate envelopes are 3494 and 1093 km2, respectively.

213

Of the priority areas identified in the GBOS [17], overall 31.5% falls outside areas with

214

overlying resource tenure: 42.3% of Priority 1; 23.4 % of Priority 2; and 26.4% of Priority 3.

215
216

Discussion

217

The entire habitat of widespread species is rarely threatened by singular events. Rather,

218

small percentage habitat losses, fragmentation and degradation result in cumulative impacts

219

resulting in "death by a thousand cuts" [43]. Responsibility for the survival of widespread

220

species may be difficult to define and does not usually fall into the hands of one proponent.

221

The regulatory framework protecting threatened species may be similarly evasive in terms of

222

assigning responsibility. Consequently, decline and extinction of once-widespread species

223

has occurred through multiple factors acting in concert [2].

224

Our model of BTF habitat shows that over 60% of the remaining suitable habitat falls within

225

granted, extant resource extraction or exploration tenures. Therefore, insufficient BTF habitat

226

exists to secure enough land to offset all the potential extraction or exploration

227

developments. Given that the BTF has lost 80% of its historic range, losing over 60% of the

228

remaining habitat would be a serious threat to the species' persistence. It is unlikely that all of

229

the extraction or exploration tenure areas will be developed as mines, but for areas with

230

detailed mine plans, 41% of the original lease area is planned to be developed. Furthermore,

231

80% of the BTF stronghold along the eastern edge of the Desert Uplands Bioregion is under

232

resource extraction or exploration tenures (Table 1), suggesting that if approximately 40% of

233

lease areas are developed, then around 32% of the BTF's stronghold is likely to be lost to
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234

mining activities. Furthermore, there is a danger that multiple exploratory activities, separate

235

from current planned mines would result in fragmentation, habitat loss and degradation

236

without requiring offsetting, because impacts may be perceived to be insignificant and thus

237

not trigger further investigation. One test pit and associated infrastructure, for example,

238

covers an area of approximately 93 ha [from imagery courtesy of the 44] and we can find no

239

evidence of a referral for this activity.

240

The Galilee Basin Offset Strategy (EHP 2013) provides guidance for biodiversity offset

241

planning for the northern Brigalow Belt and Desert Uplands bioregions, which encompass

242

most of the BTF's remaining range. Under the strategy, offsets may be established in

243

degraded or cleared areas that can be improved or rehabilitated in order to actually offset

244

biodiversity losses (EHP 2013, p. 21). However, the whole of the eastern part of the Galilee

245

Basin is held under coal exploration tenure by a number of companies (DNRM 2014; EHP

246

2013) and given that over 50% of the modelled BTF habitat could be explored and/or

247

developed for mining, it is technically impossible to apply the current offset arrangements

248

and achieve no net loss of BTF. Little of this key region is available for rehabilitation to offset

249

BTF habitat loss: within the Brigalow Belt, Desert Uplands and Einasleigh Uplands, which

250

collectively provided 99.5% of post-2000 BTF records, 24% and 20% of the climatically

251

suitable and highly suitable envelopes, respectively, is non-remnant (cleared). The total area

252

of non-remnant land is considerably less than the area under extractive or exploratory

253

tenures (Table 2), so there is a deficit of land that could be rehabilitated for BTF habitat

254

offsets. Furthermore, cleared areas of formerly favourable habitat such as open woodlands

255

dominated by Eucalyptus melanophloia (BVG17b) are even more limited. One recently

256

approved mine [45] alone will impact approximately 97 km2 of BTF habitat [46]. Therefore, if

257

cleared habitat is to be rehabilitated for offsetting purposes to the Federally required [45]

258

extent of approximately 309 km2, then around 28% of the cleared BVG 17b, which is the

259

main favourable habitat impacted, would be used as offsets for this mine alone. Within

260

recorded movement distances of BTF (16 km; Rechetelo, unpublished data, 2014) of this
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261

mine's boundary there is less than 43 km2 of non-remnant BVG 17b, meaning close proximity

262

offsetting is likely to be impossible [3,7,9]. Furthermore, neighbouring applications for

263

additional MDLs and MLs totalling at least 1047 km2, are in place [37,47] further limiting the

264

scope for local offsets.

265

Another important issue relates to the time lag for restoration to occur. Nowhere within the

266

BTF's range has intentional forward planning occurred to mitigate against time lags [e.g. 46],

267

nor is it a requirement under the GBOS [17]. Rather, the purchase or management of offsets

268

usually begins after development commences [e.g. 48]; this strategy can only result in a net

269

loss of habitat or environmental values [49,50]. If sufficient habitat is to be available

270

continuously, and this is essential for persistence of the species, offsets must be created

271

before the activity that they seek to offset is undertaken [8,50]. To use specific examples

272

from one mine, rehabilitation activities listed in ecofund [51] and GHD [46] are likely to take

273

many years to develop into the high quality habitat they are intended to offset. Hollow-

274

bearing trees, for example, which may be used as nest sites for BTF are likely to take much

275

longer than 30 years to develop [10]. Furthermore, to our knowledge, restoration has not

276

been attempted for BTF habitat in any context. In other systems restoration of highly

277

degraded habitat often leads to a different ecological community than that which previously

278

existed [e.g. 52,53,54]. Where clearing has not occurred, impacts such as grazing are more

279

easily mitigated and thus grazing land managed for BTF could potentially be used as offsets

280

[50]. However, it is not possible to assess this potential aspect of offsetting because specific

281

details are omitted in the Environmental Offset Package [51; pp. 29-43].

282

In the Galilee Basin, other threatened species, such as the yakka skink (Egernia rugosa),

283

and communities such as RE 10.9.3a (a Eucalyptus cambageana woodland), are also likely

284

to be impacted by exploratory or extractive industries to an extent that is difficult or

285

impossible to offset. For example, the entire extent of the Eucalyptus cambageana woodland

286

community is within areas of extractive or exploration tenure. For many species and

287

communities, the land available for offsets is limited; so offsets may come in the form of
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288

research funding. Although useful for understanding the ecology of the species as a basis for

289

improved conservation, research funding offsets have little direct benefit in actually

290

conserving habitat or protecting the population [55].

291

Over 70% of the area designated by the strategic footprint in the GBOS [17] as potential

292

offsets against loss of biodiversity is itself covered by resource extraction or exploration

293

tenures. Priority 1 areas occupy less extent than priority 3 areas (16,063 km2 vs 20,416 km2)

294

as they must to adequately offset areas that are in better condition [49,50]. However, the

295

extent of priority 1 areas under exploratory or extractive tenure is 9,258 km2, whereas extent

296

of priority 3 areas (potentially to be used as offsets) not under exploratory or extractive

297

tenure is 5,383 km2, which is 58.1% of the area it is supposed to offset. Thus, just over half of

298

the area that would be required for a 1:1 offset ratio is actually available for offsets.

299

In addition to the areas lost if the planned exploration and extraction go ahead, the remaining

300

land will become more fragmented, which increases the likelihood of incursion by invasive

301

species, and could change fire regimes, leading to overall lower suitability [2]. The railway

302

corridors that are planned to service extractive industries in the Galilee Basin have not been

303

considered in this paper, but if they were built they would be long [e.g. 189 km x 95 m:

304

56,approx. 495 km: 57] pathways for potential weed invasion and lead to further

305

fragmentation [58]. Also not considered to this point in this paper is potential habitat

306

fragmentation as a result of gas drilling, which has an inherently high edge to footprint ratio

307

because of well spacing and access roads [59]. This is being undertaken at the southern

308

edge of the BTF's current range. The BTF is demonstrably vulnerable to land conversion,

309

having disappeared from much of the southern extent of its range during a period in which

310

the land was converted for agriculture. The BTF is primarily a ground feeder dependent for

311

food on seeds of several species which it generally accesses on relatively open ground [20].

312

BTF are thus vulnerable to habitat alteration by invasive species such as grader grass

313

(Themeda quadrivalvis) and shrubby stylo (Stylosanthes scabra) (Rechetelo, unpublished

314

data, 2014). Given that BTF have been recorded moving up to 16 km to find food and water
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315

(Rechetelo, unpublished data, 2014) fragmentation is likely to make movement across the

316

landscape more difficult and reduce population viability.

317

Our results show that provision of offsets to provide protection for BTF is likely to be a

318

difficult proposition in the stronghold area of the eastern Desert Uplands. Protection of

319

remnant high value habitat should not be considered as offsetting as this can only result in a

320

net loss of suitable habitat [49], and protection of offsets developed from cleared or degraded

321

land is likely to be problematic for a number of reasons. First, conditions on approvals [e.g.

322

60] require offset areas to be 'legally secured' for at least the duration of the impact [3,4,6].

323

There may be a recommendation of 'in perpetuity' protection [17], but the security of offsets is

324

questionable because they may be revoked [61], Nature Refuges may be developed for

325

mining [62], and even for National Parks, there is currently a designated financial offset ratio

326

(10:1) that may, potentially, be proponent-driven [5]. This policy framework undermines the

327

prospects for secure offset protection for BTF. Second, the ecological requirements of BTF

328

are poorly understood. Although preferred habitats are generally known (see model), there is

329

no established means of rehabilitating heavily degraded or cleared land as BTF habitat. This

330

further undermines the prospects for confidently using offsets as a protection mechanism.

331

Third, timeframes given in offset documents such as 'for the duration of the impact', or 'until

332

2073' [48], are likely to be insufficient as a long-term protection mechanism and provide little

333

guarantee of offset success.

334

Other land use factors threaten the persistence of the BTF, particularly in other stronghold

335

areas such as the the Townsville Plain, where only 34% of the sub-region is planned for

336

resource extraction. The population in this area occurs on the fringe of Australia's largest

337

tropical city and is under threat from ongoing urban expansion, weed invasion, habitat

338

fragmentation and possibly invasive animals. The human population of the Townsville Local

339

Government Area is forecast to expand between 122 - 134% over 2011 levels by 2021, while

340

the broader Townsville region is forecast to expand by 118 - 128% over the same time frame

341

[63,64]. There is no reliable BTF population estimate and the large number of records for this
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342

region (Figure 1, Table 1) does not equate to a large, stable or secure population but rather

343

proximity to an urban centre with many bird observers, including annual water hole counts

344

since 2004 (BTFRT, unpublished data).

345

While the plight of the BTF is being considered under federal threatened species legislation,

346

we show here that current mitigation strategies are unlikely to be sufficient to prevent further

347

severe decline. To make a genuine effort to avoid net loss of a species facing development

348

in its habitat, stricter protocols such as those proposed by Bos et al (2014), need to be in

349

place. Primarily in the context of groundwater, the Independent Expert Scientific Committee

350

on Coal Seam Gas and Large Coal Mining Development [65] considered that, given the

351

scale of proposed developments within the Galilee Basin, information on cumulative impacts

352

should be commensurate with the scale of all proposed developments. The same holistic

353

approach should be taken when considering development approvals and conditions so that

354

overall risks to a species can be fully evaluated.

355

Our approach has looked broadly at scope for establishing offsets for BTF in central

356

Queensland in the face of planned and prospective broadscale landscape change. It could

357

be refined by taking into account the fine scale habitat requirements of the species including

358

habitat degradation by grazing and exotic plants, especially buffel grass (Cenchrus ciliaris).

359

This would require further research.
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Figure 1 Distribution of BTF records colour-coded by years. BTF records from all year-classes
were used to create the bioclimatic model. The most relevant IBRA bioregions are shaded:
BRB = Brigalow Belt; DEU = Desert Uplands; EIU = Einasleigh Uplands. Towns mentioned in
text are shown.
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Figure 1 Modelled BTF habitat and extant extractive/exploratory tenures. (A) BTF habitat modelled as most favourable (dark green), which are the
favourable 5(VZLWKLQWKHFOLPDWHHQYHORSHWKURXJKWROHVVIDYRXUDEOH OLJKWHVWJUHHQ ZKLFKDUHWKHPEXIIHUHGIDYRXUDEOH5(VLQWKH
FOLPDWHHQYHORSH'DVKHGOLQHGHQRWHVWKHFOLPDWHHQYHORSHGRWWHGOLQHWKHHQYHORSH % ([WUDFWLYHH[SOoratory tenures overlaid on modelled
BTF habitat. Green shades are as per (A), red – orange areas are equivalent to green layers except overlaid by extant extractive/exploratory tenures.
Extents for both maps are identical.
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Attachment D

BTF Recovery Team Meeting Minutes - 3 May 2013
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Attachment E

Instructions to Expert

30 Hardgrave Rd WEST END, QLD 4101
tel +61 7 3211 4466 fax +61 7 3211 4655
edoqld@edo.org.au www.edo.org.au/edoqld

25 November 2014
Lindsay Agnew
Austecology
5 Davina Street
Tarragindi Qld 4121
Sent by email: Lindsay@austecology.com.au

Dear Mr Agnew
Land Services of LSCC Inc. – Analysis of Carmichael coal mine assessment
We confirm that we act for Land Services of Coast and Country Inc. (LSCC) in respect of its
concerns with the Carmichael Coal Mine (Project). LSCC has made an objection to the grant
of a mining lease (ML) and environmental authority (EA) for the Project which are currently
the subject of proceedings in the Queensland Land Court (Proceedings).
1.

Engagement

1.1

On behalf of LSCC, we wish to engage you to act as an independent expert witness in
the Proceedings in relation to your area of expertise; threatened fauna.

2.

Instructions

2.1

You are instructed to review this letter and accompanying documents and advise
generally as to whether you consider there are any significant issues or deficiencies in
the assessment of your area of expertise for the Project.

2.2

Participate in the court process in the manner set out in the orders of the Court made
on 20 October 2014.

3.

Background information

3.1

The Project is a proposed open-cut and underground coal mine 160 km north-west of
the town of Clermont, in Central Queensland. The mining lease application is for 30
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years with an annual coal production rate of around 60 million tonnes per annum, but
it is noteworthy that the Applicant’s intention is to run the mine for 60 years.
3.2

The Project is situated in the Galilee Basin in the catchment of the Burdekin River,
which flows into wetlands and the Great Barrier Reef, and the area of the Project and
its surroundings is predominantly used for agriculture, particularly grazing.

3.3

The thermal coal deposits for the Project are located within Mining Lease Applications
70441, 70505 and 70506 (MLAs). Approximately 28,000 hectares of the mining lease
area is proposed to be disturbed by the open-cut and underground mining operations
and related activities.

3.4

Adani Mining Pty Ltd (Applicant) lodged MLA 70441 for a mining lease (ML) under
the Mineral Resources Act 1989 (Qld) (MR Act) on or about 8 November 2010 and
subsequently applied for MLAs 70505 and 70506 on 9 July 2013.

3.5

The Coordinator-General declared the Project a significant project1 for which an
environmental impact state (EIS) was required under the State Development and
Public Works Organisation Act 1971 (Qld) (SDPWO Act) by gazettal notice on 26
November 2010.

3.6

The Applicant’s EIS was published and public submissions invited from 15 December
2012 to 11 February 2013. A Supplementary EIS (SEIS) was published and public
submissions invited from 25 November 2013 to 20 December 2013.

3.7

The Coordinator-General’s report on the Project under the SDPWO Act was delivered
on 7 May 2014. The Coordinator-General recommended that the mine be approved
subject to conditions.

3.8

The Applicant made an application for an environmental authority (EA) under the
Environmental Protection Act 1994 (Qld) (EP Act) on 11 April 2014.

3.9

Objections to the MLAs and EAs were referred to the Queensland Land Court on
about 29 September 2014.

4.

Brief of Material

4.1

Once you have confirmed your availability to act in this matter, we will send you an
invite to the electronic brief in this matter through Dropbox (a copy of the index to the
current Dropbox brief is Annexure A). We can provide these document in other
electronic format or in hard copy if necessary.

4.2

We draw your attention in particular to the general application and approval
documents in Index B.

5.

Timing

5.1

Our client lodged an objection to the ML on 17 June 2014, and an objection to the EA
on 10 September 2014.

1

Note that the SDPWO Act was amended in December 2012 (with the amendments taking effect on 21
December 2012). The amendments replaced the term ‘significant project’ with the term ‘coordinated project’ and
these terms may be used interchangeably.
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5.2

You be required to participate in the proceedings in accordance with the Orders made
on 20 October 2014 (document 22 of Index A of your Brief).

5.3

You may be required to meet with any corresponding expert from the other parties and
prepare a joint report on setting out points of agreement and disagreement.

5.4

You may be required to give oral evidence, or be cross-examined on your evidence, at
a hearing.

6.

Your duty to the Land Court

6.1

We enclose as Annexure B rules 22 to 24I of the Land Court Rules 2000 which
govern experts in the Land Court.

6.2

In particular we note that rule 24C of the Land Court Rules 2000 provides that you
have a duty to assist the Land Court which overrides any obligations you may have to
LSCC as your client.

6.3

We also emphasise that we and our client don’t seek to influence your views in any
way and we ask for your independent opinion to assist the Land Court. Consequently,
please note that any statements of fact or opinion in this letter of instructions, the
above documents, or anything given or said to you by us relevant to the issues in your
report do not constrain you in any way and are not intended to influence your views.
We ask you to form your own opinion about the relevant facts and circumstances for
the purposes of your report.

6.4

Any joint report or separate expert report you prepare should confirm that each expert
understands the expert’s duty to the court and has complied with that duty.

7.

Format of your statement of evidence (other than joint report)

7.1

Suggestions for the format of your report are set out in Annexure C, “Format of your
statement of evidence”.

7.2

If you have taken part in a meeting of experts, the joint report is taken to be your
statement of evidence and you are to produce a further statement of evidence in
relation to any issue of disagreement.

7.3

Your report must:
(1)

be addressed to the Court;

(2)

include your qualifications;

(3)

include all material facts, whether written or oral, on which your report is
based;

(4)

include references to any literature or other material you relied on to prepare
the report;

(5)

include for any inspection, examination or experiment you conducted, initiated,
or relied on to prepare your report—
i.

a description of what was done; and
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whether the inspection, examination or experiment was done by the
expert or under the expert’s supervision; and

iii.

the name and qualifications of any other person involved; and

iv.

the result;

(6)

if there is a range of opinion on matters dealt with in your report, include a
summary of the range of opinion, and the reasons why you adopted a particular
opinion;

(7)

include a summary of the conclusions you reached; and

(8)

include a statement about whether access to any readily ascertainable
additional facts would assist you in reaching a more reliable conclusion;

(9)

include a confirmation at the end of the statement of evidence:

(10)
7.4

ii.

a)

the factual matters included in the statement are, as far as the expert
knows, true; and

b)

the expert has made all enquiries considered appropriate; and

c)

the opinions included in the statement are genuinely held by the expert;
and

d)

the statement contains reference to all matters the expert considers
significant; and

e)

the expert understands the expert’s duty to the court and has complied
with the duty; and

f)

the expert has read and understood the rules contained in this part, as far
as they apply to the expert; and

g)

the expert has not received or accepted instructions to adopt or reject a
particular opinion in relation to an issue in dispute in the proceeding.

include your signature.

You should attach to the report:
(1)

a copy of your Curriculum Vitae; and

(2)

a copy of this letter.

7.5

Please number all pages and paragraphs of your report. You may wish to include an
index.

7.6

If your report includes any photographs, measurements, graphs or illustrations these
should be firmly attached to the report, and clearly identified and numbered.

87

8.

Change of opinion

8.1

If for some reason, you change your opinion after delivering your report, please advise
us as soon as possible. If that change is material, a supplementary report will need to
be prepared, which explains the reasons for the change in your opinion.

9.

Confidentiality and privilege

9.1

In accepting this engagement, you agree that:
(1)

this letter and all future communications (whether electronically maintained or
not) between us are confidential. These communications may be subject to
client legal privilege;

(2)

you must take all steps necessary to preserve the confidentiality of our
communications and of any material or documents created or obtained by you
in the course of preparing your report;

(3)

you must not disclose the information contained in our communications or
obtained or prepared by you in the course of preparing your report without
obtaining consent from us;

(4)

you must not provide any other person with documents which come into your
possession during the course of preparing this report, whether created by you
or provided to you by us or our clients, without obtaining consent from us.

9.2

The duty of confidentiality continues beyond the conclusion of your instructions.

9.3

If you are ever obliged by law to produce documents containing any of this
confidential information (whether by subpoena, notice of non-party discovery or
otherwise) please contact us immediately so that we may take steps to claim client
legal privilege.

9.4

You should ensure that you retain copies of all drafts of your report together with all
documents that you rely on in preparing your report. We will inform you when you
are no longer required to retain them.

9.5

If requested, you must return to us all documents and other material (including copies)
containing confidential information.
Where any confidential information is in
electronic form, we may require you to delete this information instead.

9.6

Any internal working documents and draft reports prepared by you may not be
privileged from disclosure and may be required to be produced to the opposing parties
in the litigation, and to the Court.

9.7

You may be cross-examined about any changes between your working documents and
your report. The Court will be interested to understand the reason or reasons for any
changes, and you should be prepared to, and able to, explain them.

10.

Document management

10.1

Please ensure that all documents created pursuant to this retainer are marked
“Privileged and Confidential: prepared for the purpose of the Queensland Land Court
objection hearing to the Carmichael Coal Mine”.
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11.

Court appearance

11.1

At the hearing of any objection, you may be required to attend Court and give
evidence. You must be personally involved and knowledgeable in all aspects of the
preparation of the report.

11.2

If you are required to attend Court to give evidence, we will contact you to discuss
your availability and make the necessary arrangements.

If you have any questions regarding your engagement or require further information, please
do not hesitate to call us on 3211 4466.

Yours faithfully
Environmental Defenders Office (Qld) Inc

Sean Ryan
Senior Solicitor
To provide feedback on EDO services, write to us at the above address.
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ANNEXURE A – Index to Brief
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ANNEXURE B
Land Court Rules 2000 (Qld)
Part 5

Evidence

Division 1

Preliminary

22

Definitions for pt 5
In this part—
expert means a person who would, if called as a witness in a proceeding, be qualified
to give opinion evidence as an expert witness in relation to an issue in dispute in the
proceeding.
joint report, for a proceeding, means a report—
(a) stating the joint opinion of experts in relation to an issue in dispute in the
proceeding; and
(b) identifying the matters about which the experts agree or disagree and the reasons
for any disagreement.
meeting of experts—
1

A meeting of experts is a meeting at which experts in each area of expertise
relevant to a proceeding meet, in the absence of the parties—
(a) to discuss and attempt to reach agreement about the experts’ evidence in
relation to an issue in dispute in the proceeding as it relates to the experts’ area
of expertise; and
(b) to prepare a joint report.

2

The term includes —
(a) a resumed meeting of experts or further meeting of experts; and
(b) a meeting attended by the experts in either, or a combination, of the
following ways—
(i) personally;
(ii) a way that allows contemporaneous communication between the
experts, including by telephone, video link or email.

party, for a proceeding, means a party to the proceeding or the party’s lawyer or agent.
statement of evidence, of an expert, see rule 24E.
Division 2
23

Meetings of experts

Application of div 2
Unless the court otherwise orders, this division applies in relation to a meeting of
experts ordered or directed by the court at any time in a proceeding.
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24

Party must ensure expert ready to take part in meeting of experts
Before a meeting of experts, a party to a proceeding must do all things reasonably
necessary or expedient to ensure an expert chosen by the party is ready to take part
fully, properly and promptly in the meeting, including by giving the expert—
(a) reasonable prior notice that the court has ordered or directed a meeting of experts;
and
(b) notice of the contents of any order or direction about the meeting, including the
time by which the meeting must be held; and
(c) reasonable notice of the issue in dispute in the proceeding to the extent it is
relevant to the expert’s expertise; and
(d) enough information and opportunity for the expert to adequately investigate the
facts in relation to the issue in dispute in the proceeding; and
(e) written notice that the expert has a duty to assist the court and the duty overrides
any obligation the expert may have to the party or any person who is liable for the
expert’s fee or expenses.

24A

Experts attending meeting must prepare joint report
(1) The experts attending a meeting of experts must, without further reference to or
instruction from the parties, prepare a joint report in relation to the meeting.
(2) However, the experts attending the meeting may, at any time before the joint report
is completed, ask all parties to respond to an inquiry the experts make jointly of all
parties.
(3) Despite subrule (1), any of the experts may participate in a mediation involving the
parties.
(4) The joint report must—
(a) confirm that each expert understands the expert’s duty to the court and has
complied with the duty; and
(b) be given to the parties.
(5) The applicant or appellant must deliver to the registry, personally or by facsimile
or email, a copy of the joint report received under subrule (4) at least 21 days before
the date set for the hearing.

24B

Admissions made at meeting of experts
(1) Subrule (2) does not apply to a joint report prepared in relation to a meeting of
experts.
(2) Evidence of anything done or said, or an admission made, at a meeting of experts
is admissible at the hearing of the proceeding or at the hearing of another proceeding
in the court or in another civil proceeding only if all parties to the proceeding agree.
(3) In this rule—
civil proceeding does not include a civil proceeding founded on fraud alleged to be
connected with, or to have happened during, the meeting.
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Division 3
24C

Evidence given by experts

Duty of Expert
(1) A witness giving evidence in a proceeding as an expert has a duty to assist the
court.
(2) The duty overrides any obligation the witness may have to any party to the
proceeding or to any person who is liable for the expert’s fee or expenses.

24D

Giving or accepting instructions to adopt or reject a particular opinion
prohibited
A person must not give, and an expert must not accept, instructions to adopt or reject a
particular opinion in relation to an issue in dispute in a proceeding.

24E

Expert must prepare statement of evidence
(1) An expert must prepare a written statement of the expert’s evidence (a statement of
evidence) for the hearing of a proceeding.
(2) If the expert has taken part in a meeting of experts—
(a) a joint report prepared in relation to the meeting is taken to be the expert’s
statement of evidence in the proceeding; and
(b) a further statement of evidence in relation to any issue of disagreement
recorded in the joint report is to be prepared by the expert.
(3) However, the further statement of evidence must not, without the court’s leave—
(a) contradict, depart from or qualify an opinion in relation to an issue the
subject of agreement in the joint report; or
(b) raise a new matter not already mentioned in the joint report.

24F

Requirements for statement of evidence other than joint report
(1) An expert’s statement of evidence, other than a joint report, must be addressed to
the court and signed by the expert.
(2) The statement of evidence must include the following information, to the extent
the information is not already contained in a joint report prepared for the proceeding—
(a) the expert’s qualifications;
(b) all material facts, whether written or oral, on which the statement is based;
(c) references to any literature or other material relied on by the expert to
prepare the statement;
(d) for any inspection, examination or experiment conducted, initiated or relied
on by the expert to prepare the statement—
(i) a description of what was done; and
(ii) whether the inspection, examination or experiment was done by the
expert or under the expert’s supervision; and
(iii) the name and qualifications of any other person involved; and
(iv) the result;
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(e) if there is a range of opinion on matters dealt with in the statement, a
summary of the range of opinion and the reasons why the expert adopted a
particular opinion;
(f) a summary of the conclusions reached by the expert;
(g) a statement about whether access to any readily ascertainable additional
facts would assist the expert in reaching a more reliable conclusion.
(3) The expert must confirm, at the end of the statement of evidence—
(a) the factual matters included in the statement are, as far as the expert knows,
true; and
(b) the expert has made all enquiries considered appropriate; and
(c) the opinions included in the statement are genuinely held by the expert; and
(d) the statement contains reference to all matters the expert considers
significant; and
(e) the expert understands the expert’s duty to the court and has complied with
the duty; and
(f) the expert has read and understood the rules contained in this part, as far as
they apply to the expert; and
(g) the expert has not received or accepted instructions to adopt or reject a
particular opinion in relation to an issue in dispute in the proceeding.
24G

Serving statement of evidence other than joint report
(1) This rule applies to a statement of evidence other than a joint report.
(2) A party to a proceeding intending to call evidence by an expert in the proceeding
must deliver to the registry, personally or by facsimile or email, and serve on each
other party to the proceeding, a copy of the expert’s statement of evidence.
(3) A party must comply with subrule (2) at least 21 days before the date set for the
hearing or, if the court directs a different time, within the time directed by the court.

24H

Matters contained in statement of evidence not to be repeated
During examination in chief, an expert must not, without the court’s leave, repeat or
expand on matters contained in the expert’s statement of evidence or introduce new
material.

24I

Evidence from only 1 expert may be called
Other than with the court’s leave, a party to a proceeding, at any hearing of the
proceeding, may call evidence from only 1 expert for each area of expertise dealt with
in the hearing.
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ANNEXURE C

Court Rules
1

A copy of the relevant sections of the Land Court Rules 2000 is provided at Annexure
B.

2

While the format of your report is discretionary, you should ensure that your report
complies with the above requirements, and that compliance with these requirements is
readily apparent.

Format
3

We make the following suggestions regarding the layout of your report.

4

Ensure that your report contains your full name and address.

5

Please number all pages and paragraphs of your report. You may wish to include an
index. If your report includes any photographs, measurements, graphs or illustrations
these should be firmly attached to the report, and clearly identified and numbered.

6

Your report may include the following sections and headings:

6.1

“Introduction”

This section should:

6.2



refer to, and annex, the letter of instructions received from us;



specifically identify and refer to any literature or other source materials (eg text
books, industry guidelines and handbooks) used in support of your opinion. If
lengthy, it may be practical to list this material in an annexure to the report. If
for some reason, you do not refer to certain material when preparing your
report, please specifically identify this material and outline the reasons it was
not referred to; and



refer to any methodology you have adopted in preparing the report, including a
detailed description of any test or examinations, who carried them out, their
qualifications and the results.

“My qualifications”

In this section of your report, you need to qualify yourself as an expert in the areas in which
you have been asked to provide an opinion. You should describe how your specialist
knowledge (whether obtained through training, study or experience), your experience and
qualifications qualify you as an expert in these areas.
Your curriculum vitae should also be annexed to your report and referred to under this
heading.
6.3

“Summary of my opinion”

You are required to include a summary of your opinion.
6.4

“Background facts and assumptions”
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The Court Rules require you to list all “facts, matters and assumptions on which each opinion
expressed in the report is based”.
The facts and assumptions you rely on need to be linked to their sources and clearly stated and
verifiable. These may be sufficiently set out in our letter of instructions.
If you are called as a witness, you may be required to give evidence in relation to your
assumptions.
6.5

“My opinion”

This part of your report should contain your detailed reasons for your opinions on the
questions put to you. This will be the most substantial part of your report.
When drafting your report, you should make it clear that the opinion is wholly or substantially
based on your expert knowledge. Your opinions must be confined to areas within your expert
knowledge.
You must set out the process of reasoning that you followed in coming to your opinion and
identify the facts and assumptions upon which you rely for the opinion. Where there are
alternative views available, you should explain why you have chosen a particular alternative.
6.6

“Qualification of the opinion”

If appropriate, you should set out any qualification of your opinion, without which the report
would be incomplete or inaccurate. If applicable, you should state that a particular question
or issue falls outside your relevant field of expertise.
You should also state if your opinion is not concluded because of insufficient research or data
or for any other reason.
6.7

“Confirmation”

You must confirm, at the end of the report—
a) the factual matters stated in the report are, as far as the expert knows, true; and
b) the expert has made all enquiries considered appropriate; and
c) the opinions stated in the report are genuinely held by the expert; and
d) the report contains reference to all matters the expert considers significant; and
e) the expert understands the expert’s duty to the court and has complied with the duty;
f) the expert has read and understood the Land Court Rules 2000, as far as they apply to
the expert;
g) the expert has not received or accepted instructions to adopt or reject a particular
opinion in relation to an issue in dispute in the proceeding
Please ensure that you make all necessary inquiries in a timely fashion to enable you to
confirm these matters.
6.8

“Signature”

The final page of your report must be signed by you.
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